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Regulation of greenhouse gas emissions 
will have a profound effect on how the 
food processing industry acquires, 
processes, delivers, and profits from the 
production of food.
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Make no mistake—greenhouse gas 
regulations are here, and they will 
become ever more stringent in an effort 
to curtail the emissive use of fossil fuels 
in our economy.
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Identify this quote:
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Identify this quote:

“We are not protecting our customers 
by keeping this quiet.”  
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Identify this quote:

“We are not protecting our customers 
by keeping this quiet.  The time to 
hide on this one is over.”

Irv Miller,

Former Toyota Group Vice President 
for Environment and Public Affairs

(5 days before 2.3 million vehicle recall)
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Identify this quote:

“We are not protecting our customers 
by keeping this quiet.  The time to 
hide on this one is over.”

Irv Miller,

Former Toyota Group Vice President 
for Environment and Public Affairs

(5 days before 2.3 million vehicle recall)

(5 weeks before Congressional hearings on the recall)
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Purpose of Presentation
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Purpose of Presentation

Making sure you have the tools to 
see what is coming in terms of 
greenhouse gas regulations . . .
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Purpose of Presentation

Making sure you have the tools to 
see what is coming in terms of 
greenhouse gas regulations . . .

so that you won’t have to write an Irv 
Miller email on the verge of an 
economic catastrophe.
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Overview of Presentation

• International aspects of climate change regulation

• U.S. legislative initiatives

– House of Representatives

– Senate

• U.S. Environmental Protection Agency initiatives

– GHG reporting rule

– Massachusetts v. EPA (2007)

– Endangerment finding

– Tailpipe rule

– Tailoring rule

– Congressional response
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International aspects of climate
change regulation
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International aspects of climate
change regulation

• United Nations Framework Convention on
Climate Change (1992)



4/23/2010

9

17© 2009 Hogan & Hartson LLP. All rights reserved.

International aspects of climate
change regulation

• United Nations Framework Convention on
Climate Change (1992)

• Kyoto Protocol (1997)

– International cap-and-trade program based on the U.S. Clean Air Act’s Acid 
Rain Program

– S.Res. 98 (Byrd-Hagel) (95-0)

18© 2009 Hogan & Hartson LLP. All rights reserved.

International aspects of climate
change regulation

• United Nations Framework Convention on
Climate Change (1992)

• Kyoto Protocol (1997)

– International cap-and-trade program based on the U.S. Clean Air Act’s Acid 
Rain Program

– S.Res. 98 (Byrd-Hagel) (95-0)

• Copenhagen Accord (2009)

– Invited Annex I countries to subscribe to GHG emission reductions by 2020

– Invited non-Annex I countries to offer mitigation actions by 2020

– Annex I fundraising goal of $100 billion per year by 2020 for non-Annex I 
countries
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International aspects of climate
change regulation

• United Nations Framework Convention on
Climate Change (1992)

• Kyoto Protocol (1997)

– International cap-and-trade program based on the U.S. Clean Air Act’s Acid 
Rain Program

– S.Res. 98 (Byrd-Hagel) (95-0)

• Copenhagen Accord (2009)

– Invited Annex I countries to subscribe to GHG emission reductions by 2020

– Invited non-Annex I countries to offer mitigation actions by 2020

– Annex I fundraising goal of $100 billion per year by 2020 for non-Annex I 
countries

• Mexico City (2010)
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U.S. Legislative Initiatives
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U.S. Legislative Initiatives

• H.R. 2454 (June 26, 2009)

– Energy-climate bill:  clean energy; energy efficiency; global warming; 
transitioning to a clean energy economy; forestry and agricultural offsets

– Establishes a federal renewable electricity standard of 20% by 20 20

– Establishes an economy-wide cap-and-trade program for GHGs , including 
carbon dioxide, methane, nitrous oxide, and fluorinated gases

– 2005 baseline emissions; 3% reduction by 2012; 17% by 2020; 42% by 
2030; 80% by 2050

– In general, stationary sources in specified categories emitting more than 
25,000 MTpy CO2e are subject to the cap, which covers some 80% of GHG 
emissions in the United States

– Allowances (a license to emit one MT CO2e per year) are freely allocated 
until 2025, and then slowly transition to auction-based distributions

– Allowance values are estimated to range from $20/allowance in the early 
years to over $100/allowance by 2050

– $566 billion NPV cumulative GDP reduction in 2012-2030
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U.S. Legislative Initiatives

• Kerry-Lieberman-Graham Rumors

– Utility (2012) and industry (2016) cap and trade

– 17% reductions below 2005 by 2020; 80% by 2050

– Support for nuclear, advanced coal, and renewable energy

– Renewable electricity standard

– Rebate checks to consumers of 50% of allowance auction 
revenues

– Allowance auction limited to covered emitters under Cantwell-
Collins derivative prohibition

– $3 billion in international climate aid

– Promote offshore oil and gas drilling; enhanced oil recovery

– Hard price collar of $10-$30/ton increasing a fixed rate

– 25,000 metric tons per year threshold

– Carbon tariff on imports
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EPA Initiatives
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EPA Initiatives

• Massachusetts v. EPA, 549 U.S. 497 (2007)

– Background

• 1998 Cannon memorandum:  “CO2 emissions are within the 
scope of EPA’s authority to regulate”

• 1999 Int’l Center for Tech. Assessment CO2 petition

• 2003 EPA denial of ICTA petition (and reversing the 1998 
Cannon memorandum)

• 2007 Supreme Court opinion remanding EPA’s denial decision

– Essential elements of the decision

• GHGs are an “air pollutant” under Section 302(g)

• EPA lacks the discretion to decide whether to exercise its 
judgment under Section 202(a)(1) to determine whether GHGs 
“cause or contribute to air pollution which may reasonably be 
anticipated to endanger public health or welfare.”

• Ordered EPA to express its judgment on the endangerment 
question
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EPA Initiatives

• Endangerment Finding (December 15, 2009)

– Summarizes scientific evidence to date in support of 
anthropogenic climate change

• Human activity has increased GHGs in the atmosphere

• The climate is warming

• Anthropogenic GHG emissions are causing climate change

• Climate change is projected to continue during this century

– Describes human health effects of climate change

• Temperature

• Air quality (particularly ground-level ozone concentrations)

• Climate-sensitive diseases and aeroallergens

• Environmental justice

• Extreme events
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EPA Initiatives

• Endangerment Finding (December 15, 2009)

– Welfare effects of climate change

• Sea level rise

• Implications for water use

• Agriculture and forestry impacts

• Energy and infrastructure impacts

• Ecosystem impacts
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EPA Initiatives

• Light-duty Vehicle GHG Emissions Standards (April 1 , 2010)

– Establishes carbon dioxide emission standards for light duty trucks 
and cars, commencing MY2012 (October 1, 2011)

– Result of a deal struck between the automobile industry and the 
White House coordinating CAFE, EPA, and state GHG standards 
into a single, federal GHG standard for light duty trucks and cars

– Essentially a fuel efficiency standard, which will increase from 30.1 
to 35.5 MPG in 2012-2016

– Expected to reduce CO2 emissions by 950 million metric tons over 
the lifetime of the MY2012-2016 vehicles and save 1.8 billion 
barrels of oil

– Cost of $60 billion (or $1,100 per vehicle), with benefits of $250 
billion (including $130-160 per year fuel savings per vehicle)
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EPA Initiatives

• Tailoring Rule (proposed October 27, 2009; to be fi nalized 
late April 2010)

– The Tailpipe Rule impact on PSD and Title V permitting 
(100/250 tpy thresholds)

– 25,000 tpy threshold, though threshold has been raised 
informally by EPA to 75,000 tpy or higher and longer phase-
in has been suggested

– “Absurd results” and “administrative necessity”

• Would increase Title V sources from 15,000 to six million

• Would increase PSD permits from 300 per year to 40,000 per 
year

– Congressional response
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EPA Initiatives

• Greenhouse Gas Reporting Rule (October 30, 2009)

– Fiscal Year 2008 Consolidated Appropriations Act required 
EPA to develop a GHG emission reporting system

– 30 separate industrial operations emitting more than 25,000 
Mtpy CO2e must calculate and report emissions to EPA

– First compliance year is 2010, with first reports due in 2011

– Food processing originally proposed for coverage, then 
covered only for stationary fossil fuel combustion sources

– EPA intends to pick up industrial wastewater and industrial 
waste landfill emissions in 2010 in time for reporting in 2011
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What does it mean for me?
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Some impacts to consider

• Costs to purchase cap and trade allowances

• Costs to improve facilities to comply with emission restrictions

• Decreased demand for goods producing significant GHG 
emissions

• Increased demand for goods with lower emissions than 
competing products

• Increased competition to develop innovative new products

• Property damage from climate-related changes

• Impacts to distribution of goods due to severe weather

• Increased insurance claims and insurance liabilities

• Decreased capacity for agricultural production
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From Securities and 
Exchange Commission 
February 8, 2010, 
Interpretive Guidance on 
Climate Change Disclosure 
by Public Companies
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